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The employer “play or pay” provisions of the Affordable Care Act go into
effect on January 1, 2014. Simply put, beginning in 2014, large employers must
choose whether to play (by offering affordable health coverage to full-time
employees) or pay substantial penalties if any of its full-time employees qualify
for a tax credit or subsidy to buy coverage on an exchange. Below are three
questions employers should be asking themselves as we move toward 2014.

1. Do the “play or pay” provisions apply to me?

The so called “play or pay” mandate only applies to large employers.
Large employers are those that employed an average of at least 50 full-time
equivalent employees during the preceding calendar year. Because
determinations for 2014 are based on the number of hours worked this year,
employers need to develop a strategy for tracking employee hours now.
Internal Revenue Service regulations provide special controlled group and
affiliated service group rules, as well as a specific method of calculating the
number of full-time employees.

2. Which employees must be offered coverage to avoid a penalty?

Employers may avoid a penalty by offering coverage to substantially all
full-time employees and their dependents (which includes employees’
children up to the age of 26, but not employees’ spouses). Full-time
employees are those employees who work an average of 30 or more hours per
week or 130 hours per month (which includes actual hours worked and hours
for which an employee is entitled to payment). The regulations provide
special rules for certain types of unpaid leave (such as FMLA, USERRA, and
jury duty) and breaks in service. Employers with a substantial number of
variable hour and seasonal employees face special challenges in making
determinations about full-time employee status.

3. What coverage must be offered to avoid a penalty?

In order to avoid penalties, employers must offer coverage that is
“affordable” and provides “minimum value.” Coverage is affordable if an
employee’s required contribution toward the employer’s lowest cost self-
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only coverage does not exceed 9.5 percent of his or her household income.
Because most employers don’t know (and don’t want to know) their
employees’ household income, the regulations provide three optional safe
harbor methods to determine whether coverage is affordable.

Generally, a plan provides minimum value if the plan’s share of the total
allowed cost of benefits is at least sixty percent of the actuarial value. The
regulations include possible approaches for employers to determine whether
their plans provide minimum value coverage. The Internal Revenue Service
and the Department of Health and Human Services are expected to make
available a minimum value calculator, which would permit an employer to
enter information about the plan’s benefits (e.g., deductibles, co-pays, etc.) to
determine whether the plan offers minimum value. Alternatively, the agencies
are considering developing design-based safe harbor checklists or may permit
certification by an actuary.

About the Author: Ms. Grubbs focuses her practice on labor and employment
and employee benefits law. Ms. Grubbs is available to walk you through what
you need to know to be prepared for full implementation of the Affordable Care
Act. Contact her at rgrubbs@wispearl.com or (610) 825-8400.

Because of the generality of this update, the information provided herein may not
be applicable in all situations and should not be acted upon without specific
legal advice based on particular situations.

This article is intended to be used only for informational purposes. Neither this
article, nor the contents of this article, are intended to be nor should be
construed as legal advice.
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